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G.R No-2356 of 2011 

(State of Assam Vs Sri Rupam Borah @ Babu Borah) 
 
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR AT TEZPUR 

G. R. Case No. 2356 of 2011 

(Under section-341/506/352 of I.P.C) 

 

Present:- Sri N. J. Haque, AJS,  

      Chief Judicial Magistrate,  

          Sonitpur, Tezpur 

 

    State of Assam   
     –Vs–  

Sri Rupam Borah @ Babu Borah 
S/O:- Late Sona Ram Borah 
R/O:- Dekargaon Pathar Chuburi 
P/S:- Tezpur 
Dist:- Tezpur, Assam   

…...Accused Person 
 

Advocate appeared: 
 

Mr. N. K. Mishra, Addl. P.P……………………… For the State 

Mr. Rose Bharali, Ld. Advocate……………………… For the accused person 

 
Evidence recorded on   :- 04.01.2018 & 06.03.2018      
Date of Statement of defence  :- 05.04.2021 
Argument heard on   :- 05.04.2021   
Judgment delivered on  :- 09.04.2021     

 

J U D G M E N T 

History of Prosecution’s Case 

1. Prosecution case appears to be in a nutshell is that on 27.10.2011, one Sri 

Suraj Baruah lodged an Ejahar before the O/C of Tezpur PS through I/C of 

Bebejia Police Outpost alleging inter alia that on the said date at about 9:30 

AM, while he was going to perform his duty in his motor cycle, accused Sri 

Rupam Borah @ Babu Borah without any reason wrongfully restrained him 

and took away the key of his motor cycle. It is also stated that accused Sri 

Rupam Borah @ Babu Borah heatedly assaulted him on his face and due to 

that he sustained injury. Thereafter, he started shouting and on hearing the 
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same, the nearby people went to the place of occurrence and on seeing 

them, he threatened him of dire consequences of his life and thereafter, he 

left the place.  

 “INVESTIGATION” 

2. On receipt of the ejahar, Tezpur P.S Case No-1200 of 2011 under section-

341/325/506 of I.P.C was registered and investigation into. On completion of 

the investigation, the Investigating Officer of this case submitted charge 

sheet u/s-341/294/352 of I.P.C against the above-named accused person.  

CHARGE & TRIAL 

3. In pursuant to the court’s process, the accused person appeared before the 

court and he was allowed to go on bail vide Order dated-14.07.2014. Copies 

u/s-207 of CrPC was furnished to him. After hearing both side, particulars of 

offences u/s-341/506/352 of I.P.C was read over and explained to the 

accused person by my Ld. Predecessor in office, to which he pleaded not 

guilty and claimed to be tried. 

STATEMENT OF DEFENCE 

4. The prosecution side to prove the guilty of the accused person examined 

only 02 (Two) number of witnesses including the informant in support of this 

case. On perusal of the entire case record, it disclosed that instant case is 

pending since from the year 2011 and till date only two numbers of 

witnesses are examined out of which one is the informant-cum-victim. The 

prosecution side having sufficient opportunity failed to bring all the 

remaining PWs. Considering the nature of evidence and also considering the 

submission of prosecution, this court finds it sufficient to close the evidence 

of prosecution side. Accordingly, evidence of prosecution is closed. Accused 

person is examined under section-313 of Cr.P.C, and his pleas of denial is 

recorded in separate sheet and tagged with the case record. Accused 

declined to adduce any evidence of his defence. 
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ARGUMENT 

5. I have heard arguments of both sides, gone through the case record in the 

backdrop of evidences presented before this court by the prosecution side. 

6. The points for determination in this case are:- 

(i.) Whether on 27.10.2011 at about 9:30 AM at a place called 

Dekargaon Pathar Chuburi under Tezpur PS, accused wrongfully 

restrained the informant named Sri Suraj Baruah to commit an 

offence and thereby committed an offence punishable u/s-341 

of IPC?  

 
(ii.) Whether on the same date, time and place the accused person 

used criminal force upon the victim, named, Sri Suraj Baruah 

with intend to assault him and thereby committed an offence 

punishable u/s-352 of IPC? 

 
(iii.) Whether on the same date, time and place, accused threatened 

the informant-cum-victim with dear consequences of his life 

and thereby committed an offence punishable under section-

506 of IPC? 

EVIDENCES OF PROSECUTION SIDE 

7. In this case prosecution side to prove the contentions of the ejahar 

examined only two numbers of witnesses including the informant-cum-victim 

in support of this case. I have carefully travelled through the testimonies of 

both witnesses in the backdrop of the entire case. PW-1, Dr. Suman Das 

who is the Medical Officer of this case deposed before the court that on 

27.10.2011 he was posted at Beseria State Dispensary as M&HO-1 and on 

that day, at about 11:45 AM, he examined one Suraj Kumar Baruah and on 

examination no injury detected on his person. Identification mark-cut scar 

mark over left forearm. Chief complaint alleged assault injury. He submitted 

his report as Ext-1 wherein he put his signature as Ext-1(1). PW-1 in his 
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cross-examination testified that no injury detected on examination of Suraj 

Kr. Baruah. He deposed that he has not brought the original MLC Register.  

8. PW-2, Sri Suraj Baruah being the informant of this case deposed before the 

court that he knows the accused person of this case. He also deposed that 

the incident took place on 27.10.2011 at about 9 AM and on the date of 

alleged incident, while he was going to perform his duty in his bike, accused 

Rupam Borah stopped him in front of his house and took away the key of his 

motor cycle. He further deposed that accused physically assaulted him on his 

face by way of giving spank and thereafter, he started hue and cry and on 

hearing the same, the nearby people came to the place of occurrence and 

on seeing them, the accused threatened him of dire consequences of his life 

and left the place. Thereafter, he lodged the ejahar before Bebejia Police 

Outpost. He identified his ejahar as Ext-2 wherein he put his signature as 

Ext-2(1).   

9. PW-1 in his cross-examination testified that although he had told the police 

that the fight took place between them, but he had not specifically told the 

police about how many slaps that accused gave him on that quarrel. He also 

deposed that the day before the alleged incident, he had a verbal altercation 

with the accused person.   

DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

10. On perusal of the Ejahar, it divulges that the prosecution side has got the 

burden to prove that on 27.10.2011 at about 9:30 AM, while the informant 

Sri Suraj Baruah was going to perform his duty in his motor cycle, accused 

Babu Borah without any reason wrongfully restrained him and took away the 

key of his motor cycle and also heatedly assaulted him on his face and due 

to that he sustained injury. It is also alleged that the accused threatened 

him of dire consequences of his life.  

11. To prove the above said accusation, the prosecution side examined only two 

numbers of witnesses including the informant-cum-victim of this case. I have 

carefully travelled through the testimony of the informant-cum-victim named 
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Sri Suraj Baruah (PW-2) in the backdrop of entire prosecution case and it 

finds that on 27.10.2011 at about 9 AM while he was going to perform his 

duty in his bike, accused Rupam Borah stopped him in front of his house and 

took away the key of his motor cycle and physically assaulted him in his face 

by way of giving him spanks and thereafter, he started hue and cry and on 

hearing the same, the nearby people came to the place of occurrence and 

on seeing them, the accused threatened him of dire consequences of his life 

and left the place.   

12. The evidence presented by Sri Suraj Baruah (Informant), although indicates 

that accused assaulted him on his face by way of giving spanks but he in his 

cross-examination failed to clarify before the police about the spanks given 

by the accused person on his face. The informant in his evidence as well as 

in his ejahar claimed that he sustained injury due to physical assault of the 

accused person on the date of incident but, what kind of injury sustained by 

him, that fact was not clarified by the PW-2 (Informant-cum-victim). One 

medical report found enclosed with the case record and that disclosed no 

injury. Admittedly, the informant-cum-victim of this case had not claimed in 

his evidence about any sort of injury sustained due to assault inflicted upon 

him by the accused person on the date of incident. As such, the question of 

sustaining any injury does not arise.  

13. Undeniably, in this case particulars of offences punishable under section-

341/352/506 of IPC were explained and read over to the accused and during 

the trial the prosecution side could able to examine the victim along with 

medical officer. This is case a pending since the year 2011 and the court on 

making several attempts only could able to examine two witnesses. The 

evidence presented by PW-2 (Victim) appears to be fully supportive and 

corroborative with the prime accusations of the prosecution story and on 

careful appreciation of the evidence presented by PW-2, who is the victim, it 

disclosed that the victim had supported the fact that on 27.10.2011 at about 

9 AM, he was wrongfully restrained by the accused and further assaulted by 
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the accused and those facts supported and corroborated by the informant 

remain undiminished by the defence side except the fact of sustaining injury. 

The victim in his evidence did not claim that he sustained any sort of injury 

and it is a case of section-352 of IPC where injury is not required to be 

proved before the court. Hence, it is seen that the informant appears to be 

corroborative and supportive to the extent of the fact that on the date of 

alleged incident he was wrongfully restrained by the accused and further 

physically assaulted by the accused infront of his house. At the time of 

incident the victim was proceeding to perform his duty in his bike but the 

accused restrained him in proceeding further towards his duty that comes 

under the provision of section-341 of IPC and the fact of using criminal force 

by the accused in wrongfully restraining the accused falls under the 

provision of section-352 of IPC and in such cases, the strict proof of injury is 

not required, rather only use of criminal force termed, the same act to be a 

criminal assault.  

14. Undoubtedly in this case the prosecution side failed to examine any 

independent witness who may support the evidence of the victim (PW-2). 

The cardinal principle of law of rule of evidence makes it categorical that the 

evidence need not be counted, it needs to be weight as per section-134 of 

Indian Evidence Act. Hence, applying the rule of evidence in this case as 

because the prosecution failed to examine any independent witness the sole 

version of the victim cannot be discarded.  

15. Therefore, in the light of all the aforesaid discussion, this court is 

constrained to opine that the defence side failed to bring out any sort of 

material contradiction from the evidence of the victim upon which his 

evidence may be disbelieved.  

FINDINGS 
16. In the result it may be safely concluded here by way of deciding that 

accused Sri Rupam Borah @ Babu Borah found to be guilty of commission of 

offences punishable under section-341/352 of I.P.C, as he wrongfully 

restrained the informant and used criminal force upon the informant. Other 
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offences of under section-506 of I.P.C stands not proved as this court not 

finds anything from the evidence that accused person threatened the 

informant with dire consequences of his life. Accordingly, accused Sri Rupam 

Borah @ Babu Borah is acquitted from the accusations of offence u/s-506 

IPC. 

17. In the result, the corroborative piece of evidence adduced by PW-2 

establishes the guilty of the accused punishable under section-341/352 of 

IPC. The offence of section-341 of IPC stands proved due to the fact that on 

the date of alleged incident, the victim was proceeding towards his duty in 

his bike and got restrained by the accused and the force used in restraining 

the victim by the accused falls under the provision of section-352 of IPC. 

There is no material found from the evidence that accused on the date of 

alleged incident threatened the informant in any form upon which the 

accused may be held guilty of commission of offence under section-506 of 

IPC. Hence, the accused is acquitted from the charge under section-506 of 

IPC.  

18. Therefore, in the light of all the aforesaid discussion, this court is 

constrained to opine that the prosecution side safely bring home the charges 

under section-341/352 of IPC against the accused and accordingly, the 

accused hereby convicted of those offences.  

REASONS UNDER PROBATION OF OFFENDERS ACT 

19. Section 361 of Code of Criminal Procedure provides as follows:-Special 

reasons to be recorded in certain cases. Where in any case the Court could 

have dealt with,-(a) accused person under section-360 or under the 

provisions of the Probation of Offenders Act 1958, or (b) a youthful offender 

under the Children Act 1960, or any other law for the time being in force for 

the treatment, training or rehabilitation of youthful offenders, but has not do 

so, it shall record its judgment the special reasons for not having done so. 

20. In view of above quoted provisions, there is no doubt that there is a legal 

requirement that where the accused not under the age of 28 years of age 



8 
G.R No-2356 of 2011 

(State of Assam Vs Sri Rupam Borah @ Babu Borah) 
 

and he has been convicted of an offence punishable with fine only or with 

imprisonment for a term of seven years or less the Court may instead of 

sentencing him at once give him benefit of the Probation of Offenders Act. 

21. In view of above quoted provisions, there is no doubt that there is a legal 

requirement that where the accused not under the age of 21 years of age 

and he has been convicted of an offence punishable with fine only or with 

imprisonment for a term of seven years or less the Court may instead of 

sentencing him at once give him benefit of the Probation of Offenders Act. 

22. In this regard let me also refer to a ruling of Hon’ble Supreme Court of India 

in “State vs. Sanjiv Bhalla” reported in MANU/SC/0598/2014 wherein, as 

regards applicability of Probation of Offenders Act, it was observed as 

follows: 

23. In Ved Prakash vs. State of Haryana MANU/SC/0256/1980:- 1981 1 SCC 447, 

this court observed that it is the duty of the sentencing Court to be activist 

enough to collect such facts as have a bearing on punishment with a 

rehabilitation slant. A little later in the judgment, it was held that: Even if the 

Bar does not help, the bench must fulfil the humanizing mission of 

sentencing implication such enactment as the Probation of offenders Act. In 

other words this court was so of the view that punishment should be 

rehabilitative and humanizing and, therefore, need not necessarily be 

retributive in character.” 

24. At the time of considering the matter of probation, the Court has to consider 

whether the offence was the first offence or whether the accused is a 

habitual offender, the fact of the nature of injury and the circumstances 

under which the offence was committed are also relevant. The statutory 

requirement is of giving a special reason and not merely citing any reason 

for denying the benefit of Probation of Offenders Act. Though the 

punishment imposed by the learned trial court is not at all harsh, however, 

the stage of imposing punishment, whatsoever, has to be arrived at only 

after giving special reason. 
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25. In the instant case, it appears that the accused is of 28 years of age when 

the offence was committed and he is sole earning member of his family. 

There is nothing adverse against the character of the accused on record, the 

offence with which he is convicted is of causing criminal assault to the 

informant Sri Suraj Baruah by way of wrongfully restraining him over the 

road. The offences was committed in the year 2011 and for whatsoever 

reasons, the trial was completed after a long period of 10 years has to be 

taken into consideration before deciding the impose of punishment and 

denying the benefit of the Probation of Offenders Act to the accused.  

26. Considering all aspects discussed herein before, this Court is constrained to 

hold that accused named Sri Rupam Borah @ Babu Borah is entitled to get 

the benefit of section-4 of Probation of Offenders Act. Hence, the accused of 

this case shall release on furnishing a bond of Rs.5,000/- (rupees five 

thousand only) with one surety of like amount to appear before this Court 

and receive the sentence when called upon during a period of next 3 months 

from the date of furnishing the bond and in the meanwhile, the accused 

shall keep the peace and be of good behaviour.  

ORDER 

27. I have considered the prayer for release on probation of the convicted 

accused named Sri Rupam Borah @ Babu Borah. There is no criminal record 

against him. I therefore deem it fit to release the offender on probation of 

good conduct. In the facts of the present case, I hereby suspend the 

sentence and allowed him to go on probation under Section-4 of the 

Probation Offender Act on furnishing PR bond of Rs.5000/- with a condition 

that he would maintain peace and good behaviour for the next one year and 

he is further directed to pay a compensation of Rs. 1,000/- (One Thousand) 

to the victim Sri Suraj Baruah under Section-5 of the Act. 

28. Let the compensation amount be given to the victim in case of realization. 

There is no evidence that the victim requires rehabilitation, hence, no 
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compensation under victim compensation scheme as this court believes that 

the payment of fine as a when release would be adequate compensation. 

29. Let a copy of this judgment be given to the accused free of cost forthwith. 

Bail bond is extended for six months in view of section-437A of Cr. P.C. 

30. Let a copy of this order and judgment be forwarded to the District Probation 

Officer to submit a report within three months regarding the behaviour and 

character of the accused in respect of repetition of the offences if he 

commits and in the event of any repetition, the accused person shall appear 

and undergo the sentence punishable under section-341/352 of Indian Penal 

Code.   

31. Accordingly the case is disposed of. Judgment is prepared and pronounced 

in open court. Given under my hand and seal of this court on this 09th day of 

April, 2021 at Sonitpur, Tezpur. 

 

         (Sri N. J. Hoque) 

Chief Judicial Magistrate, 

Sonitpur: Tezpur 
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A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution  

PW-1 :- Dr. Suman Das, Medical Officer 

PW-2 :- Sri Suraj Baruah, Informant 

2. Witnesses for Defence: NIL 

3. Court Witnesses :  NIL 

4. Prosecution Exhibits:  

Ext-1  :- Injury Report 

Ext-1(1) :- Signature of PW-1 

Ext-2  :- FIR 

Ext-2(1) :- Signature of PW-2  

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL  

 

Chief Judicial Magistrate  
Sonitpur, Tezpur 


